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Rape of a manied (or inchoately manied) woman fell 
into this category, essentially as an aggravated form of 
adultery. The husband (or fiance) was entitled to demand 
the rapist's death. The wife's lack of consent was only rel
evant in that it relieved her of culpability for adultery. 

Theft covered a broad range of dishonest misappropria
tions, including embezzlement, deceit, and fraudulent 
receiving of stolen goods. The innocent receiver might 
have to pay the same penalty, but could recoup his expen
diture from the seller/thief. For aggravated forms of theft 
such as kidnapping persons for sale into slavery, theft 
from a temple, or the use of fraudulent weights, death of 
the culprit was deemed appropriate. The penalty for sim
ple theft was a fixed payment to the victim, often a multi
ple of the value of the thing stolen. Failure to pay u sually 
resulted in debt slavery. 

Minor damage to a neighbor's interests. Minor damage 
concerned offenses where the harm was mostly pecuniary 
and the mental element typically negligence. The remedy 
was accordingly compensation, with debt slavery for fail
ure to pay. Examples are temporary disability from an 
injury caused without premeditation in a brawl-where 
compensation was payable for loss of work and medical 
expenses-and damage to a neighbor's crop from negli
gently flooding his field. Certain offenses involving deliber
ate harm also came within this category when there were 
other mitigating factors. Thus homicide, wounding, and 
rape were regarded as mere damage to property when the 
victim was a slave. Likewise, the seduction or rape of an 
unbetrothed virgin was an offense against her father for 
which the penalty was to marry the girl and/or compensate 
the father for the loss of her potential betrothal payment. 

Government involvement in the prosecution of crimes 
varied according to category. Offenses against the gods 
potentially endangered the whole society and so led to 
public intervention, sometimes at the authorities' own ini
tiative. In serious offenses like homicide, the ruler had an 
interest in public order and safety and is found acting as a 
guarantor of private rights and as an avenger of last resort, 
where no family members were available. By the same 
token, he could thwart the right to revenge by pardoning 
the offender. Minor offenses were regarded as a purely pri
vate matter. 

International Law. By the mid-second millennium at 
the latest the Near East was an international society, with 
universally accepted rules of diplomacy and international 
law. The system appears to have originated in southern 
Mesopotamia, where treaties are attested as early as the 
mid-third millennium. 

The actors in international law were kings, who were 
regarded as the heads of households writ large; heavy reli
ance was placed on the metaphor of the family and house
hold. Friendly states of equal standing called each other 
brother, and expected relations to be based on mutual love 

and friendship. Imperial powers (known as "great kings") 
controlled smaller states in a system of vassalage, whereby 
the vassal ruler would owe loyalty to the emperor and be 
obliged to pay annual tribute, provide military aid, and 
render other services, while maintaining a high degree of 
internal autonomy. The relationship, however, was char
acterized as that of master and slave. 

The binding force of international law derived from the 
premise that all kings were answerable to the gods, who 
would punish infringements. At the least, a king (and 
therefore his kingdom collectively) would be punished by 
his own gods, although religious syncretism allowed for 
some role for external gods. In practice, this meant 
enforcement by self-help, but the real effect of belief in 
divine sanctions should not be underestimated. 

A few rules of customary international law may be dis
cerned. There were no resident ambassadors, but envoys 
might remain for long periods at a foreign court. They 
were the guests of the host monarch, who owed them the 
customary duties of hospitality; but by the same token 
they could not leave without his permission. There is no 
evidence of diplomatic immunity from prosecution, but 
envoys were certainly themselves inviolable, in that an 
attack on their person or dignity was regarded as an attack 
on the state they represented and could be a casus belli. 

Kings were responsible for the safety not only of envoys 
but of foreign citizens of friendly states within their terri
tory. Problems arose typically with regard to merchants, 
whose caravans were subject to robbery by bandits; the 
host ruler was obliged to pay compensation for murder vic
tims and for stolen goods and to search for the culprits. 

An independent ruler had discretion to grant asylum to 
fugitives and was not obliged to extradite them except 
under a treaty. Vassal kings, though, were probably obliged 
to extradite fugitives to their overlord as part of their over
all duty of loyalty. 

Treaties were a major and frequent instrument of inter
national relations. They fall into two archetypes, parity 
and vassal, although there were many degrees in between, 
depending on the balance of power between the parties. In 
parity treaties, the terms were strictly reciprocal. while a 
vassal treaty in its purest form was a unilateral set of obli
gations owed by a vassal ruler to his overlord. All extant 
treaties are bilateral. 

The juridical basis of a treaty was a solemn oath taken 
by the ruler to the gods in support of promises regarding 
future conduct. Where the treaty was not made face-to
face, the witnesses to the taking of the oath would in prac
tice be a diplomatic delegation from the other contracting 
state. In theory, however, the essential witnesses were the 
gods, who adopted the role played by human witnesses in 
a domestic contract; in addition, they were guarantors of 
the treaty, since they would punish breach of the oath. 
A writing was not necessary for the validity of a treaty, but 
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important treaties were committed to writing and in cer
emonial form-on tablets of silver or gold, which might be 
deposited in a temple. 

Sources. Anglo-Saxon law (c. 600-1066) survives in 
numerous sources but is not represented in its totality by all 
of these sources, let alone by any one source. The bias of the 
evidence is royal and ecclesiastical, and prescriptive rather 
than ~escriptive. Some twelve or thirteen kings of the vari
ous kingdoms left law codes. The earliest is by !Ethelberh t 
of Kent (r. 560-616), composed around 600, and was likely 
created as a result of the arrival of literate missionaries from 
the papacy familiar with legal codes. !Ethelberht offered no 
expl~ation for why he issued his code in his own language, 
Enghsh, rather than in the Latin used by all other Germanic 
kings ruling what was formerly the Western Roman Empire 
but this vernacular precedent was followed by all Anglo~ 
Saxon kings until the Norman Conquest. 

[See also Ancient Greek Law, subentry on Hellenistic 
Law, and Egypt, subentries on Hellenistic Period and 
Juristic Papyrology.] 
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Particularly important tenth-century legislation came 
from lEthelstan (r. 924-939), repressing theft; Edmund 
(r. 939-946), regulating feud; and Edgar (r. 959-975), 
establishing the legal relationship between the English 
and the Danes settled in northern and eastern England 
and newly subject to him. Under JEthelred II (r. 978-1016) 
the royal codes mingle legal measures with homiletic lan
guage and trace the crisis created by a major invasion of 
Scandinavians from 991 until the king's death. The final 
statement of Anglo-Saxon law comes, ironically, from the 
Danish king of England, Canute (r. 1016- 1035), whose 
code, conventionally divided into two parts, repeats and 
elaborates on much of the legislative work of lEthelred 
and Edgar. Canute was able to build on these Anglo-Saxon 
precedents because his code was drafted by Wulfstan 
(d. 1023), bishop of Worcester and archbishop of York, 
who had also written some of lEthelred's later codes. 

The Anglo-Saxon royal codes are not often dated, nor, 
when several come from a single king, easily arranged 
chronologically. In some cases surviving texts have been 
clearly altered, betraying the work of later revisers. It is 
not always easy to tell if a code records an act of legisla
tion or a series of adjudications of current cases (see, e.g., 
Ine's code). Nevertheless Anglo-Saxon royal laws probably 
represent all of the codes that actually existed rather than 
just the fortunate survivors of a larger body of legislation 
that has disappeared. 

In addition to royal codes, there are almost thirty texts 
recording evidence of legislation the authority of which is 
unknown. Some appear to be incomplete versions of royal 
codes, others look like local arrangements or treaties done 
in response to royal commands, and some are records of 
customs that pretend to be royal codes. The most signifi
cant category may be the second, because they reveal the 
force or authority of royal law in action. For instance, 
three of these apocryphal codes-Ordal, Be blaserum, and 
Dunscete- may come from the reign of lEthelstan and 
show the reach of that king's legislative agenda. OrdaZ 
(Ordeal) describes the actual process of the ordeal, per
haps as a supplement to ordeal regulations in the king's 
second code. Be blaserum (Concerning wounds) may show 
a borough's response to the king's decrees against killings 
and arson. The last, Dunscete (Treaty between the Dunsaete 
and the English), may represent a local initiative to struc
ture relations between the English and the Welsh
something needed after lEthelstan's fixing of the border in 
about 930. 

A final type of text representing legislation is official, if 
indirectly royal: the canons of church councils. Although 
these mostly treat ecclesiastical matters, they emanate 
from councils that at times included laymen and the king; 
like the royal codes, they demonstrate the king's authority 
in church affairs. One such text, a report by papal legates 
submitted to Offa, may be the heretofore lost code of that 

king that Alfred had claimed as one of the sources of 
his laws. 

Legislative sources are not the only sources for Anglo
Saxon law. Almost fifteen hundred charters describing 
grants of land or privileges survive from all of England 
other than Northumbria. The earliest are from the sev
enth century, and most come from the tenth and eleventh 
centuries. A small collection of these offer narratives 
concerning disputes over land and rights. Among these 
charters are royal writs, brief documents used to convey 
royal commands to royal agents and ecclesiastics. These 
writs reveal both the parameters of royal involvement in 
justice and also the personnel used for its administration. 
A smaller number of wills, fifty-seven, provide valuable 
clues to property and testamentary rights, as well as cus
toms relating to succession. Less regular, but often with 
greater context, are narrative sources' accounts of law. 
From Bede's eighth-century Historia ecclesiastica gencis 
Anglorum (Ecclesiastical history of the English people) 
and the ninth- to twelfth-century Anglo-Saxon Chronicle 
to tenth- and eleventh-century hagiography, these texts 
provide deeper entree into select cases, in particular those 
involving treason and theft. Finally, archaeology is 
now contributing to our knowledge of capital punishment 
in the late Anglo-Saxon period. Execution sites have 
been identified and their grave pits excavated, revealing 
the social setting of one of the consequences of law 
enforcement. 

Sources from the century after the Norman Conquest of 
1066 reflect both continuity of Anglo-Saxon practices and 
changes in law and its administration. If read carefully, 
these sources can provide valuable insight into the work
ings of Anglo-Saxon justice. Of particular value here is 
the Domesday Book, produced sometime in or after 1086-
following a kingdom-wide inquest ordered by William I at 
Christmas 1085. The inquest sought to record possessions 
but also included rights and privileges, some local cus
toms, and royal law. Possessions that were in dispute are 
often listed as such, with brief reference to issue and to 
where the dispute was being aired. The whole survey can 
then be read as a legal document and as such provides the 
single best evidence of the state of Anglo-Saxon law on the 
eve of the Norman Conquest. In addition to the Domesday 
Book, there are several short royal edicts, writs, and apoc
ryphal legal treatises that often provide a picture of the 
administration of justice as it must have been under 
Edward the Confessor (r. 1042-1066). 

Although the Norman kings were essentially conserva
tives concerning Justice, adding little, emending infre
quently, nevertheless the law was changing, and sources 
reflecting that law-for instance, the Laws of Henry I, 
Laws of Edward the Confessor, and Leis Willelme (Laws of 
William)- must be used with caution if pre-Conquest 
practices are being investigated. Likewise, post-Conquest 

narrative sources in charters, chronicles, or administrative 
treatises that cover law or cases before the Conquest can 
be extremely valuable for fleshing out jejune pre-Conquest 
prescriptive texts, though anachronisms may distort their 
language and meaning. 

Rights and Wrongs. The Anglo-Saxons did not orga
nize their legal texts strictly by categories of offense or 
issue. There was no pre-Conquest Henry de Bracton. Even 
through inference, the sources shed only dim light on how 
the English divided up their law; modern attempts to fit 
that law into categories developed from the later common 
law will only distort it. Nevertheless some things can be 
said. The basic coronation promise from the late tenth 
century distinguishes between riht and unriht, right and 
wrong, as the fundamental divide. It is easier to see what 
kings thought these things were, and less easy if not impos
sible to understand what ordinary people believed. 

The list of royal rights that could be granted to subjects 
is long and miscellaneous, and our knowledge of them is 
dependent on the few property and judicial rights that 
scribes record. The king's rights appear to have included 
a jurisdiction over wrongs, as well as some control 
of commerce and the church. The most common rights 
occur as a group-"sake and soke, toll and team, and 
infangenetheof' - and convey basic judicial and financial 
rights. Other royal rights convey almost exclusively the 
profits of justice rather than control of court or custom: 
hamsocn (housebreaking), grithbryce (breach of peace), 
and foresteall (assault or waylaying) are the most com
mon. Rights appear in texts only as they drew royal atten
tion. By the end of the period, rights begin to look less 
particularistic, more general, and their wider acceptance 
as the possession of all free persons is clearer. Canute's 
decree that "all men, both poor and rich, shall be regarded 
as entitled to the benefit of law" reveals a right of access to 
justice with no geographic or ethnic boundaries within 
the kingdom. 

At times we can define the legal landscape. Land, for 
example, fell into one of four categories: folkland, book
land, loanland, and sokeland. Folkland appears to be land 
whose inheritance was defined by custom. Bookland 
means literally land described in a landboc (charter), 
whose terms described the holder's rights. Loanland (lcen
land) is land held for a number of life terms from a lord in 
return for service. "Thegnland" is sometime synonymous 
with loanland, though it appears to be more narrowly 
focused on royal agents (thegns, or thanes). Last is soke
land, which was a kind of land bound to a manor and is 
found in areas settled by Scandinavians, though its origin 
is uncertain. Answering basic questions about how such 
categories worked in reality can be difficult because there 
are very few legislative acts or cases to illustrate this. Some 
types of land, like bookland, were heritable; some, like 
loanland, were not intended to be. Some moved only 
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within a kin group; others were easily alienable. Although 
types of land can be identified, tracing developments in 
land law during the period-other than the introduction 
and use of bookland-is near to impossible. 

Wrongs (unriht, iniuriae) do not fit easily into thecate
gories of felony and misdemeanor, nor into those of tort 
and crime, though later Anglo-Saxon kings distinguished 
wrongs based on both degree of seriousness (e.g., wound
ing versus homicide) and basic type. Some wrongs by the 
reign of lEthelred were able to be compensated by money 
payment or in kind-that is, bot; others were botleas, that 
is, unable to be compensated for with a payment of bot. 
Those convicted of a botleas crime were at the king's mercy. 
Before lEthelred, however, it is unclear whether there was 
any such distinction. The notion of botleas crimes may, 
under lE.thelred, have originated as a development of the 
earlier "king's peace": a protection that kings could extend 
to subjects and strangers and that would make many if 
not all wrongs direct affronts to the king. Evidence for the 
actual blanket application of this king's peace is not clear 
until after the Norman Conquest. Wrongs were more often 
distinguished by seriousness and the status of the wrong
doer. Canute's code, for example, fines freemen who work 
on Sundays but whips slaves who do the same, unless they 
work at their lord's command, in which case the lord is 
fined in a different way than freemen are and the slave is 
freed. Other than kings and their advisers, it is likely that 
most of the English thought of wrongs as an undifferenti
ated concept, regardless of who the victim was and what 
the actual wrong was. 

The wrongs found in the laws may proportionally 
reflect the problems that kings faced. Theft, for example, 
is almost always the leading subject of legislation and a 
principal element in all types of legal narratives. Personal 
injury is likewise ubiquitous in the codes and narratives. 
Alfred's list of tariffs for injuries breaks the human body 
down into knuckles, joints, and limbs in order to assign a 
financial penalty for each. In the later codes, kings forbid 
assault on a house, arson, open murder, homicides in 
churches, and treason against one's lord, all of which, 
with theft, were classified as bot leas. In addition the codes 
offer penalties on-in no particular order-adultery, fail
ure to pay church tithes, withholding of toll, assault, 
polygamy, desertion from the army, issues arising from 
intestacy, fighting, paganism, wounding, insubordina
tion, insults, contempt of royal judgments, robbery, and 
neglect of the trinoda necessitas (repair of fortifications 
and bridges, and military service). 

Whether wrongs such as these were undifferentiated or 
not, some concepts guided the legislation of kings and the 
judgments of courts. Intention, for instance, makes an 
appearance. Alfred's code distinguishes even unintentional 
injuries caused by a spear point held carelessly low from 
injuries caused by a spear point held responsibly higher. 
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If few laws take account of intention, that may be because 
the issue was expected to be aired orally in courts when 
the charges were examined. Related to intention is culpa
bility, which could exist at differing levels and was mea
sured in court not only by intention but also by status, 
age, gender, and level of participation. A slave's status 
might exonerate him of any wrongs that he might commit 
at the command of his master. A wife whose husband was 
a thief was guilty only if the stolen goods were found in 
areas of the household that she controlled. Although 
IEthelstan first ordered the execution of thieves who were 
twelve or older, he later moderated this by moving the age 
of adult culpability to fifteen. Complicity was measured in 
various ways: JEthelberht distinguished with decreasing 
monetary fines the first, second, and third persons forcibly 
to enter a home, and his and other kings' codes recognize 
a difference between those who commit a wrong and those 
who knowingly or unknowingly aided the wrong. 

Redress: Feud and the Courts. Law enforcement was 
not solely or even principally the preserve of the king and 
his officials. Self-help in the form of feud was probably the 
more common remedy, especially in the early period. For 
the Anglo-Saxons, feud and the courts were alternatives 
on a spectrum of remedying wrongs, rather than antitheti
cal forums for justice. Both need to be considered to 
understand redress. 

Feud is endemic throughout the Anglo-Saxon period. 
The prevalence or availability of feud did not create dis
order or lawlessness; on the contrary, feud drew authority 
from powerful norms of justice and followed precedents 
not just to even the score but to effect a more ideal and 
just relationship between parties than had existed before. 
In pursuit of this ideal, relatives and friends might be 
called upon to join the feud in support of a wronged 
kinsman or ally. Their support, however, was not a reflex. 
Both friends and relatives might repudiate a person's 
action. The possibility of this repudiation meant that a 
feud, once begun, was as likely to end in peacemaking as 
to lead to future violence. So rather than disrupt the 
social order, feud could create it, just as effectively as 
royal law. 

Anglo-Saxon kings accepted feud and several made 
attempts to regulate it. None bans it outright. Ine, for 
example, ordered that slaves and freemen who were rela
tives were not mutually obligated to support one another 
in feuds. The tenth century saw greater regulation. King 
Edmund's second code lays out the circumstances in 
which feud may or may not be pursued, and tries in cer
tain situations to limit feud to the individual who set it off 
by committing a wrong-generally a homicide. The trea
tise Wer, generally connected with Edmund's code, details 
the tariffs to be paid to compose such a homicide. Even in 
the final codes of JEthelred and Canute, feud remains 
strong. It was a chosen remedy between the English and 

Scandinavians, appearing without comment or censure in 
JEthelred's second code, which was a treaty drawn up in 
994 between the king and the leaders of the invading 
Viking army. When kings begin to intrude into new areas 
of justice, they justify it by using the language of feud 
obligations. For instance, strangers by the late tenth cen
tury are considered the king's own kinsmen, and wrongs 
against them are wrongs against the king. Feud remains 
an option long after the Norman Conquest. 

The courts that emerged alongside feud in the pre-Con
quest period appear to have existed at several levels, 
though these are not necessarily to be equated with 
ascending jurisdictions. Clearest in the evidence is the 
king's court, where the king and his councillors heard 
cases on appeal that might not have been resolvable in 
smaller, regional courts. The shires or counties held court 
sessions-sometimes on their own, sometimes joined to 
neighboring shires when especially large cases that crossed 
county boundaries came up. The shire court was presided 
over by the local earl and bishop, as well as by the sheriff 
(scirgerefa), though the exact nature of their authority and 
function is not always clear. Royal writs directed to shire 
courts name these individuals; thus it implicitly fell to 
them to ensure that the king's will was done. In practice 
this probably meant that they determined the law-worthi
ness of claimants, which itself would decide which party 
offered proof of its claims. 

The smaller units of the shire-called "hundreds" in the 
south, "wapentakes" in the north-also had regularly 
meeting courts. Hundred and wapentake courts would 
administer justice in the broadest sense: witnessing the 
swearing of oaths, the buying and selling of livestock and 
other property, and the giving of sureties; hearing dis
putes; conducting ordeals; and hanging thieves and others 
found guilty of serious wrongs. Control of hundreds var
ied a good deal, with some evidence that toward the end of 
the Anglo-Saxon period, hundreds were granted to privi
leged individuals to preside over or, at the very least, to 
receive the financial consequences-fines and forfeitures
of the justice administered there. In addition to these 
common types of court there were several kinds of court 
that were known in only a few areas of the kingdom: two 
counties were divided into thirds, called trithings or rid
ings, which had courts, and some northern wapentakes 
were divided into districts called "small hundreds," whose 
members acted as a tithing group at times. All towns 
appear to have possessed courts. 

The origins of all of these courts is unclear, reflecting 
local circumstances arising in the Anglo-Saxon migration 
period (fifth-sixth centuries) or Scandinavian invasion 
and settlement (ninth-tenth centuries). For the most part 
their procedures and jurisdiction appear almost indistin
guishable from one another. The principal differences 
between courts were in the size of the gathering and the 

status of those in charge; those litigants who wanted 
greater publicity for a verdict would seek out a larger 
court, where more people would hear the case and its 
results. Choosing a larger court was also a way to lessen 
the ability of the local elite to steer a court's decision, 
especially important when the elite themselves were par
ties to cases. Whether kings created any of these courts or 
merely shaped older institutions, they issued regulations 
on personnel, frequency of meetings, and the court's 
responsibilities in pursuing wrongdoers and hearing 
cases. Some kings tried to create an appeal structure, with 
the king's court as the court of last resort. 

Several types of royal agent helped administer justice in 
the realm. Except for the earl, bishop, and sheriff of the 
shires, these lesser figures do not appear often enough in 
the sources for their regular duties to be described in 
detail. What does seem undeniable is their widespread 
existence. The royal agent with the narrowest scope of 
operation was the village reeve, present, according to pre
and post-Conquest evidence, in perhaps every village of 
the kingdom. The principal legal duty of these reeves was 
to represent the interests of the king and to offer testi
mony with other representatives of the village in hundred 
and shire courts. Reeves also presided over courts in 
towns, hundreds, and wapentakes. Operating in these 
courts were hundredmen and tithingmen, who presided 
over groups of men who might share some legal obliga
tions maintaining public order. The court's knowledge of 
the law might come from men learned in local customs or, 
at times, from written records of law probably in the 
hands of the clergy and some lay nobles. Ordeals required 
clerical participation for blessing, invocation, and certain 
supervisory aspects crucial to the outcome of the proof. 
The bulk of the court was made up of "suitors," local men 
under obligation to attend court in order to administer 
justice, witness acts of various kinds, and hear the king's 
commands. Last, Anglo-Saxon kings, like their Carolingian 
contemporaries, might on occasion send ministri or emis
saries out to courts when a case with royal interests was 
being heard. 

Anglo-Saxon courts served justice in several ways, 
though all were expected by kings to operate in much the 
same way as one another. They were principally forums 
for airing disputes and deciding on a form of proof to 
resolve the dispute if it proceeded. They were also the 
place where the English would become law worthy-that 
is, where they would swear oaths to follow the law and 
would be entitled to justice in the courts as a result. These 
courts also appear to have administered penalties, though 
there is less evidence of their actions in this capacity. 

Starting with oath, it is clear that the stability of Anglo
Saxon society depended on people keeping their word to 
one another-no surprise in a world where almost all 
transactions were oral and where self-help or vendetta 

ANGLO-SAXON LAW 181 

was a possible reaction to the breaking of one's word. The 
first mention of an oath, in the Kentish code of Hlothere 
(r. 673-685) and Eadric (r. 685-686), is followed immedi
ately by a title on perjury. Alfred strengthened oath and 
may also have transformed it, based on Carolingian prac
tice, into an oath of loyalty to the king. The first title of his 
code, which enjoins "what is most necessary, that each 
man keep carefully his oath and his pledge," has often 
been interpreted as a broad oath of loyalty to Alfred rather 
than as a reminder that the multitude of oaths that marked 
affairs in the kingdom needed to be kept. The quality of 
oath was dependent on status and reputation. The strength 
of an oath was measured by the amount of the oath swear
er's wergild. Those who were of ill repute or who had pre
viously been convicted of some crime might find their 
oath valueless in court, or themselves forbidden to offer 
their oath in support of their own case or that of their 
friends or kin. Those convicted of perjury or whose oath 
had failed were restricted to the ordeal for proof. 

Oath could be proof, or could lead to proof. The strength 
of an oath might be sufficient to clear an accused person 
of a charge or to determine which party would go to the 
ordeal as a way of proving a charge or denial. In a case of 
theft, for example, both the accuser and the accused would 
have to gather oath swearers in support of their rival 
claims. Some cases ended with oaths. Others moved from 
oaths to the principal form of proof used by the Anglo
Saxons, the ordeal. 

The ordeal took many forms. Perhaps most common 
was the ordeal of hot iron. According to several manuals, 
an iron ball, weighing a set amount based on the serious
ness of the crime, was heated by fire until red-hot and was 
then carried for a set distance by the person undergoing 
proof. The ball was tossed aside, the hand was bandaged 
by a priest, and the court adjourned for three days. On the 
third day the pr iest removed the bandage and judged 
whether the hand was infected or healing, with infection 
showing guilt and healing showing innocence. Similarly, 
the ordeal of boiling water required the person going to 
proof to submerge a fixed distance in to boiling water a 
hand or arm, after which a bandage was applied. 

The ubiquity of ordeal pits and the variety and number 
of extant ordeal manuals testify to the employment of sim
ilar procedures throughout the kingdom. Other ordeals 
involving submersion in cold water or eating blessed bread 
appear to have been less common, though most actual 
instances of use would have left no sign in the written 
sources, so their frequency is unknown. Ordeals appear 
not to have fallen out of favor during the period but on the 
contrary to have remained popular, perhaps because the 
social context of the practice-where a local priest sur
rounded by neighbors made a fairly subjective decision
ensured that verdicts often followed popular opinion. So 
although ordeals are irrational proofs, they nevertheless 
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would have seemed fair and understandable to the major
ity of participants. Written proof is shown to courts mostly 
in cases of disputed land, but charters and writs do not 
appear to have automatically proven claims. Resort to 
oath in such cases was common. 

From at least the late tenth century the Anglo-Saxons 
had juries, which appear to have functioned as both grand 
and petit juries. In .tEthelred's Wantage code, the king 
orders twelve chief thegns to be impaneled in wapentakes, 
where they would swear both to not accuse the innocent 
or protect the guilty and also to arrest men of bad reputa
tion (tihtbysian men) against whom the reeve of the wap
entake has a case. Such men were not convicted by this 
presentment or arrest but were forced to the ordeal to 
clear themselves. This jury acted as the watchdog of the 
community, though it was also a way for kings to compel 
local notables in the Danelaw to participate in the exten
sion of royal justice. Such juries of presentment may lie 
behind the Angevin juries described in the Assizes of 
Clarendon (I 166). 

Penalties exacted by these courts have much in common 
with those found in the laws of other Germanic peoples. 
Three fundamental types of penalty were wergild or wer, 
bot, and wile. These terms appear in the earliest records 
and remain prominent throughout the period and in the 
century after the Norman Conquest, though evidence for 
their actual application at any time during this period is 
slight. Wer was the price of a person and thus was the 
amount that an offending party would have to pay if he 
had killed that person and wanted to avoid a feud. Bot and 
wite are related. Neither is linked to the wer or status of 
either party; both are fixed amounts. Bot is a compensa
tion for personal injuries, sometimes paid to the individ
ual, sometimes to the lord. Wite is a fine payable to the king 
or holder of a court for disturbances of public order. 
Penalties were often monetary. Wer, wite, and bot are all 
measured in coinage. Other penalties included penal servi
tude, branding, mutilation, and amputation, including 
castration. Imprisonment appears infrequently in the laws 
of Alfred, .tEthelstan, and Canute, but when it does it refers 
to some form of confinement on a royal estate or of deten
tion elsewhere under the control of royal agents. 

Because Anglo-Saxon justice was probably perceived 
in certain places and times as unreliable, capricious, 
and corrupt, many simply fled rather than face a court 
and proof. Those who chose flight were declared to be 
outlaws-literally outside the law. They were no longer 
protected by the law, and killing any of them would bring 
no penalties to the slayer, though it might well involve him 
in a feud with the kin of the slain outlaw. Flight and out
lawry remained a common pattern in England throughout 
the medieval period. 

Effects of the Norman Conquest. The Norman 
Conquest in 1066 and the subsequent settlement of the 

kingdom does not constitute a great caesura in English 
legal history. Courts, kings, and practices like feud contin
ued much as before the Conquest, and Norman kings 
commanded as much in their occasional decrees. There 
had always been change in the law-it never was the static 
creature evoked by notions of immemorial custom and 
folkways-and change continued after 1066, following 
lines laid out in the late tenth and early eleventh centuries. 
There may even have been a conservative return after 1066 
to earlier legal practices-for example, it may be that 
William I's notorious murder fine, levied against lords and 
districts in which an immigrant was found slain, was 
a revival of an older Anglo-Saxon procedure for protecting 
not only strangers but also soldiers of the conquering 
Danish army under Canute. In other ways the law devel
oped according to the great host of changes that English 
society was undergoing as part of the eleventh-century 
commercial revolution, the rise of literacy, an explosion 
of urban growth, reform of the church, development 
of universities, the Crusades, and the development of 
chivalry- to name only a few. 

Among these major transformations and movements the 
Norman Conquest was important, but it was not often a 
necessary cause-and was almost never a sufficient cause
of legal change. Oath and suretyship, both of which had 
been around and in contact in law during the tenth and 
eleventh centuries, melded together further to form what 
is known as the frankpledge system, a structuring of the 
peasantry into groups liable for the crimes of their mem
bers, a system upon which medieval justice for peasants 
rested. It is unclear, however, when, between Canute and 
Henry I (r. 1100-1135), these elements in Anglo-Saxon law 
actually coalesced. In the area of penalties there was some 
change that came directly from the new Norman kings. 
William I, for example, commuted the death penalty to 
castration and blinding; this is sometimes spoken of as an 
amelioration of the old law, though given what must have 
been the fatal result due to loss of blood and infection, 
would often amount to an even more horrific execution 
than hanging. William I also appears to have tried to some
what disentangle ecclesiastical cases from other kinds of 
pleas, in line perhaps with the advice he was given by his 
Continentally minded, reform-savvy bishops. Henry I tried 
to make the courts more regular in their schedule and to 
restore trust in coinage through some severe measures 
against coin clippers and forgers. Evidence for the wide
spread recognition in English society of these legal changes, 
let alone for their efficacy, is lacking. 

Three areas of change have better evidence. The first is 
the language of law. English law before the Conquest was 
recorded-by tradition or choice-in English or, in certain 
cases, in Latin, and both languages served as languages 
of legal documents used in courts to support claims. 
William I initially continued this practice, issuing English 

and Latin writs and charters from his writing office. His 
earliest legislative acts appear in English. After 1070, 
English ceased for the most part being used as a language 
of record by the king, though individual religious houses 
retained English for their records. The change looks like a 
policy decision and may be related to the rebellions of the 
English in 1068-1069 that had threatened William's rule. 
Then again, the change may simply reflect that, as royal 
and baronial patronage increasingly placed Francophone 
scribes into writing offices, Latin became the only lan
guage that both French and English scribes could under
stand. Thereafter, and through the twelfth and early 
thirteenth centuries, Latin remained the language of writ
ten law and legal records. In the fifty years after 1070, 
French-speaking writers in England created three sepa
rate Latin translations of almost all of the pre-Conquest 
Old English legal codes-at times emending texts to reflect 
current practice-and, somewhat later, individual monas
tic houses translated their own English writs and charters 
into Latin. Two writers composed Latin legal treatises
Leges Henrici Primi (c. 1114-1118) and Leges Edwardi 
Confessoris (after c. 1136)-derived from Old English texts 
or contemporary practice. Another writer experimented 
with French, composing Leis Willelme (mid twelfth cen
tury), a treatise on law attributed to William I, which 
described contemporary law and procedures and also 
included French translations of laws of Canute and other 
Anglo-Saxon kings. French, however, does not seem to 
have intruded much into legal records or to have domi
nated the pleadings in court until the Angevin period. 
Pleadings could be offered in any vernacular language and 
did not have to follow a strictly standardized form. 
Translators in courts must have been quite common for 
the first generation or two after the Conquest, after which 
probably most people attending any court would speak 
English as a first or second language. 

Another area in which the law changed as a result of the 
Conquest was in the frequency and type of royal interven
tions in justice administered outside the king's court. 
Earlier kings had indeed implied that they could and 
would intervene in cases anywhere subject to them. 
Evidence for their having done this with any regularity is 
scarce. Under Henry I. however, the use of local justices to 
supervise shire and hundred courts is common enough to 
suggest a royal decision to expand the reach of the highest 
level of the king's agents, and to gain as a result greater 
control over lesser agents of justice-such as bishops, 
earls, and sheriffs-as well as over the outcome of cases. 
One reason driving this expansion was likely the growing 
profits that kings could extract from justice. In 1130 more 
than 12 percent of Henry I's total revenue derived from 
justice. Greater involvement and greater profits probably 
worked hand in hand throughout the twelfth century. As 
profits accrued, record-keeping practices grew, which then 
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encouraged more accountability of those collecting the 
profits and thus greater profits for the king. 

The third of the changes was that the law regarding 
land seems to have developed very quickly after the Con
quest. One must, of course, speak with caution here 
because there is so much less evidence from before the 
Conquest with which to compare post-Conquest land law. 
The Anglo-Saxons, as described above, had customs 
regarding land and thought of land as an asset or property 
in various ways, but they did not set down in their records 
a systematic or comprehensive account of this. All derives 
from inference. Nevertheless, after 1066, and in particular 
during the reign of Henry I, the security of tenure, the 
descent of land, and its alienability all became subjects of 
critical importance to Norman kings and their barons and 
knights. One Norman import was the fee or fief (feudum ), 
a type of tenure in land that was heritable and held in 
return for service. In the seventy years after the Conquest, 
land described as a fief became ever more secure for hold
ers and was heritable, but it could also be freely alienated 
with less need than in France for the approval of relatives. 
The law regarding this type of tenure attracted the atten
tion of the Normans because their power depended on the 
obligations created by lands held in fee. Below this mili
tary elite, its fiefs, and its land law, land tenure remained 
much as before 1066. 

Records of Anglo-Saxon law continued to play a part in 
the development of English law in the century after the 
Norman Conquest. After the Thomas a Becket conflict, 
which stimulated a flurry of interest in these records, 
Anglo-Saxon legal texts assumed a historical role and were 
used by thirteenth- and fourteenth-century legal writers to 
illustrate the ancient roots of royal law, even though that 
law no longer had any legal force. 

[See also Common Law, subentry on English Common 
Law; Courts, English; English Common Law, Histori
ography of; Feudal Law, subentry on English Common 
Law; Ordeal in English Common Law; Outlawry; and 
Sources of Law in English Common Law.] 
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ANGOLA . See African Law, Sub-Saharan, subentries 
on The Precolonial Period and The Colonial Period. 

AN IMALS IN CHINESE LAW. See Damage to 

Property in Chinese Law. 

AN S ARI , MURTADA IB N MUHAMMAD 
AMIN AL- (d . A.H. 1281/1864 c.E.). Murtada ibn 
Muhammad Amin al-Ansari was an Imami legal scholar 
and Imami marja ·. Al-Ansari was born in Iran, but moved 
to Iraq at the age of thirty-four. There, he studied with the 
leading scholars of the day, in particular the great 
Muhammad Hasan al-Najafi (d. 1266/1850). After comple
tion of his studies, he began to teach in Naja£, and his 
success in both teaching and writing was such that al
Najafi supposedly made a deathbed request for al-Ansari 
assume the role of marja ·, the "source of emulation" for 
all Shi · i believers, both jurists and non-jurists. Al-Ansari 
remained aloof from political concerns for most of his 
academic career, concerning himself with the affairs of 
Najaf, a busy seminary city. As marja ', his prime concern 
was with teaching and writing. 

His two principal works were Fara 'id al-usul (a series of 
extended discussions on matters of legal theory) and Kitab 
al-makasib (a lengthy treatise on trade law). In an innova
tive presentation, al-Ansari structures his discussions in 
the Fara 'id around the epistemological categories of cer
tainty (qa(), opinion (?,ann), doubt (shakk), and unjusti
fied conjecture (wahm ). Each forms the subject of a 
discrete chapter, as al-Ansari demands the scholar follow 
the former two alone in matter of legal theory. His Kitab 
al-makasib is also an original work, which concerns more 
than merely trade. His vision of the whole public ethic of 
Islam is described, as trade in particular items is assessed 
through a discussion of their legality. Hence, for example, 
a discussion of trade in musical instruments turns into a 
discussion of the moral status of music in Islam. In using 
a study of trade law as a commentary on public ethics, al
Ansari was followed by subsequent Shi'i scholars, most 
notably Ayatollah Khomeini, whose Kitab al-bay' was for
mally a work on trade, but was, in fact, a demand for 
proper Islamic society and government. 
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R OBERT GLEAVE 

ANTHROPOLOGY AND ANCIENT GREEK 
LAW. Scholars of Greek law have generally not been 
receptive to the use of anthropological ideas and methods 
in their studies. Mainstream scholars, often under the 
influence of Roman legal studies, have if anything tried 

to remove or ignore the less formal elements in Greek 
Jaw that might bring Greece closer to the legal cultures 
studied by anthropologists and have favored instead 
positivist approaches that seem to them more respectable. 
Nonetheless, legal anthropology, and before it com
parative legal studies, have long influenced the study of 
Greek law. 

History. The study of Greek law from the perspective of 
what we today call anthropology began in 1861 with the 
publication of two groundbreaking works of comparative 
law, both with important implications for Greek law, Sir 
Henry Sumner Maine's Ancient Law, and J. J. Bachofen's 
Das Mutterrecht (Mother-Right). Maine, for many years an 
administrative judge in India, based his theories about 
law in society on his knowledge of native Hindu law 
together with Greek and Roman law. On the basis of these 
three legal systems he proposed an evolutionary view of 
Jaw as emerging out of an unidentified mass of rules, 
including religious rules, and gradually separating itself 
as an autonomous institution. Although many of the ideas 
he proposed in Ancient Law and in the later Dissertations 
on Early Law and Custom have now been abandoned, 
some of his formulations have remained classic and still 
enter into scholarly controversies (e.g. , "from status to 
contract," and "substantive law . .. being gradually se
creted in the interstices of procedure"). 

Bachofen's work drew more broadly on studies of early 
or "primitive" societies and focused especially on the role 
of women in society. His thesis that women generally held 
power in early families and communities (Mutterrecht, 
often characterized as a theory of "primitive matriarchy") 
drew most of its support from Greek myths, which told of 
earlier times when powerful women, like the Amazons 
and the women of Lemnos (who all murdered their hus
bands) ruled their communities. Although most nine
teenth-century comparative anthropologists continued to 
follow Maine in arguing for primitive patriarchy (which 
characterizes the earliest observable states of the legal sys
tems he studied), Bachofen's theory was taken up most 
notably by Friedrich Engels, under whose influence it 
became Marxist orthodoxy. Outside Marxism, however, 
theories of early matriarchy were generally abandoned 
until the last several decades of the twentieth century, 
when they were taken up again by a few feminist scholars 
of religion, myth, and antiquity. 

Independently of both Maine and Bachofen, a third 
scholar, Numa Denis Fustel de Coulanges, published 
another groundbreaking work. La Cite Antique (The 
Ancient City), in 1864. The main thesis of this book was 
that religious concerns dominated early Greek and Roman 
culture and continued to influence them in later periods 
far more thoroughly than was previously recognized. 
Although the work has had a larger influence on the study 
of Rome than Greece, and probably influenced views of 
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Greek literature more than those of Greek law, it did affect 
the views of later French scholars and had some influence 
on both Glotz and Gernet (see below). 

The results of these nineteenth-century studies of com
parative law were most fully applied to Greek law by Sir 
Paul Vinogradoff in the second volume of Outlines of 
Historical Jurisprudence ( 1922), the first volume of which 
was devoted to tribal law. The results of this highly theo
retical work are disappointing, as Vinogradoff draws his 
evidence for Greek law more heavily from Aristotle's 
views than from direct evidence from Greek society. 
Vinogradoff's work marks the end of the first great era of 
anthropological influence on the study of Greek law, at 
about the same time as anthropological influence on the 
study of Greek literature, which had flourished with the 
"Cambridge ritualists" around the turn of the century, 
also came to an end. Greek legal historians in the first 
half of the twentieth century, who were primarily work
ing in continental Europe, were now occupied largely 
with studying the papyrological and epigraphical mate
rial that had been (and still was being) discovered, and 
for the most part they lost interest in anthropology or 
comparative study. Even the "Chicago school" of Robert 
J. Bonner and his students, whose approach is generally 
more historical than that of continental scholarship, drew 
nothing substantial from the groundbreaking anthropo
logical studies of Malinowski and others in the 1920s and 
succeeding decades. 

The great exception during this period was the French 
scholar Louis Gernet. 'frained in sociology in the tradition 
of Emile Durkheim, he published a thesis in 1917 on moral 
and legal thinking in Greece from an evolutionary per
spective, tracing how the large family groups which exer
cised authority at first were gradually superseded by the 
authority of the polis. In this study Gernet was also influ
enced by (though not uncritical of) the work of another 
French scholar, Gustave Glotz, who in La solidarite de la 
famille dans le droit criminel en Grece (The Solidarity of 
the Family in Criminal Law in Greece, 1904) similarly 
traced the rise of the state and the individual and the cor
responding decline of the family. Perhaps because it was 
published during World War I, Gernet's work was largely 
neglected at the time, though recently it has drawn new 
interest and was republished in 2001. After the war Gernet 
went to Algeria, where he taught and wrote largely in 
obscurity for thirty years, and though he finally returned 
to Paris in 1948, his work still remained little known until 
the general revival of interest in anthropology among 
French classical scholars led by Jean-Pierre Vernant begin
ning in the late 1950s. This period saw the publication of 
two collections of Gernet's essays (1955, 1968), the second 
with a preface by Vernant. Gernet's anthropological 
approach was generally ignored, however, by legal histori
ans, even in France, where most of the interest in Gernet's 




